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BRIEF FOR APPELLEE. 

The action below was in assumpsit and the declara¬ 
tion originally contained a special count on a note 
which will be hereinafter referred to, and also the 
common counts. 

The second count was later withdrawn. 

A plea of the general issue was filed and afterwards, 
by leave of the court, a substituted affidavit of merit 
was filed by the plaintiff (Record, 10-12). 

The appellant stood upon his plea of the general 
issue and, by leave of the court, filed a substituted af¬ 
fidavit of defense (Record, 14-17). 

Thereupon plaintiff moved for judgment under the 
73rd rule of the court below for want of a sufficient 
affidavit of defense. 





Said motion was granted and judgment was entered 
on said motion in favor of the plaintiff for the sum of 
$4,200, with interest thereon from October 1st, 1914. 
From this judgment the case comes here on appeal 
(Record, 17). 

Although the real questions involved are only two, 
and are very simple, and the law in respect thereto is 
thoroughly well settled, the affidavit of defense is very 
voluminous, a fault which the writers of this brief will 
endeavor to avoid. 

As will be seen, the action is a simple one brought 
upon a promissory note described in the first count of 
the declaration (Record, 1-2). 

The appellant is under the appropriate provisions 
of the Code (Code, section 13fi7) sued as endorser. The 
substituted affidavit of merit dulv avers demand, dis- 
honor and notice. Divested of its unnecessarv verbiage 
the substituted affidavit of defense sets up really only 
two supposed defenses, the first being that the note was 
without consideration passing to the defendant, and 
second that the form of the note, it being drawn pay¬ 
able to the plaintiff or order, was such as to charge 
the appellee with notice that its use as collateral se¬ 
curity to the note of Lewis Johnson & Company was a 
diversion of the note from the purposes for which it 
was made and endorsed. 

It is too well settled now to require citation of 
authorities ’that the holder of a collateral note from 
which it appears that the holder of such collateral note 
holds negotiable securities as security, is the holder of 
such securities for all purposes of suit and collection 
and a holder for value in due course and that the ques¬ 
tion of the application of the proceeds of collection is 
not one to be dealt with by the court trying the action 
at law for collection of such negotiable security; for 
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example: If a note for $5,000 be deposited as security 
for a collateral note of $1,000 and the $5,000 note ma¬ 
tures, the holder of the collateral note may sue any 
party liable on the paper and as holder of the legal title 
may recover the whole amount of the pledged note, 
becoming trustee for the person ultimately entitled to 
receive the surplus. 

Two other grounds are alluded to, one being that 
the instrument sued on is in some way vulnerable to 
the provisions of section 1117 of the Code. Counsel for 
appellee are unable to follow the reasoning of this con¬ 
tention. They submit that under the provisions of 
that section, no recital of consideration is now re¬ 
quired and that in this aspect of the case we have 
merely a suit on a note against an endorser to which 
transaction the said section 1117 would not seem to 
have any application whatever. Another contention 
attempted to be set up in said affidavit is that the col¬ 
lateral note for which said note was in security, con¬ 
stituted a transfer, assignment or encumbrance within 
four months of bankruptcy within the meaning of sec¬ 
tion 67-E of the bankruptcy laws, but it is submitted 
that, assuming this to be so, it would constitute no de¬ 
fense in favor of the appellant, but could only be 
taken advantage of by appropriate proceedings by a 
trustee in bankruptcy. 

Recurring now to the real questions involved, it is 
respectfully submitted that as to the first contention, 
that the affidavit of defense effectively negatives the 
existence of consideration for the note, we respectfully 
contend: 

That the learned counsel for the appellant loses sight 
of the fact that this is an action against an endorser, 
the very essence of whose contract imports considera¬ 
tion. 
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in this connection it is further to be observed that 
the appellant’s affidavit shows a state of facts which is 
very frequently dealt with by the courts. 

In estimating the efficacy of this defense we must 
remember that the test of liability is not what the 
appellee knows now in the light of subsequent develop¬ 
ments, but what it know, or by the exercise of reason¬ 
able diligence ought to have known, at the time when 
it accepted Thompson’s endorsement and relied upon 
it as an inducement to part with value, to wit, a credit 
of $4,200, on the books of the appellee, to Lewis John¬ 
son & Company, in consideration of which credit the 
said company delivered to plaintiff fifty shares of 
stock of the Southern Pacific Railroad Company. 

As appears by the affidavit of merit which must be 
read in connection with the affidavit of defense it ap¬ 
pears that plaintiff had given its check for a sum 
greater than $4,200 to Lewis Johnson & Companv, com¬ 
posed of Benjamin Woodruff and J. William Henry. 
Said check being given to pay for certain stock ordered 
to be purchased by a customer of the bank. Lewis 
Johnson & Company failed to deliver the stock for 
which the bank’s customer had paid the bank. In the 
meantime the \alue ot the stock had depreciated and 
it was then possible to obtain the required stock for 
$4,200. In these circumstances the bank, in consider¬ 
ation of the delivery to it by Lewis Johnson & Com¬ 
pany, represented by Henry, of the note sued on, en¬ 
dorsed by defendant, credited that firm’s account with 
$4,200 tor which the bank issued its cashier’s check 
with which the needed stock was secured and delivered 
to the bank’s customer. 

Appellee’s counsel contend that this transaction was 
based upon a present consideration, to wit, the credit 
on the books of the bank and the issuance of its check 
based thereon. 
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But even if it be contended that the endorsement of 
the defendant was delivered to appellee for a past con¬ 
sideration, nevertheless, under section 1329 of the 
Code, appellee became a holder of the paper in due 
course. 

Of course it is quite apparent now that Thompson, 
the appellant, trusted those who abused his trust, but 
that is true in every one of the many similar cases 
and the whole purpose of the law merchant has been 
to protect those who deal with commercial paper from 
such contentions as are attempted to be set up in this 
case by the appellant. 

He undoubtedly has a real grievance against Henry, 
but the existence of that grievance it is submitted does 
not entitle him to any relief as against the plaintiff. 

By accrediting Henry’s note by his endorsement, ap¬ 
pellant sent that instrument forth for negotiation to 
any person to whom it was tendered and in the aspect 
of the appellant’s relation to the paper as endorser, 
the mere genuineness of his signature would be suf¬ 
ficient to establish his liability and that is the relation 
which really subsists between the appellee and the ap¬ 
pellant. But, as before stated, the appellee gave full 
value for the note. 

As to the second attempted defense, namely, that 
the method in which the note was drawn in some way 
imparted notice to the appellee of infirmity in the title 
thereto, it is deemed sufficient to say that under the 
operation of the Negotiable Instruments Act, found in 
sections 1304 to 1493 of the Code and especially in 
section 1367 of the Code, whereby the signature of 
Thompson, the appellant, on the back of the note, al¬ 
though not a payee named therein, that defense has 
been relieved of the difficult questions which, prior to 
the adoption of the Negotiable Instruments Act, at- 




tended what, for convenience, were known as irregular 
endorsements, and it is therefore submitted that upon 
the tiansaction as stated by the appellant, there was 
nothing extraordinary in the form of the paper or in 
the method of its use from which there could be in¬ 
ferred any evidence of defective title. 

Appellee therefore insists that according to the state¬ 
ment of the appellant’s affidavit, affording to it the 
most favorable inferences there is no justification for 
the contention that, by reason of any fact averred in 

said affidavit of defense, the appellant was not a holder 
in due course. 

AVnile under the form of the record the controlling 
test of liability is the defense attempted to be stated 
in the affidavit of defense, it is proper to observe that 
the appellee took the note, not as payee as against 
I hompson, but as indorsee, and when this is remem¬ 
bered, the labored argument in the affidavit of defense 
becomes futile. 

In construing the affidavit of defense it is proper that 
tiie court should also read the substituted affidavit of 
merit and determine whether or not, tested by the 
averments of that paper, the attempted defense set 
up in the affidavit oi defense has been maintained. 

The assignments of error, as to the first and second 
thereof, raise no new contention and have already been 
dealt with by the foregoing argument. 

As to the third, which criticizes the judgment below, 
because it included interest from November 16, 1914, 
counsel for the appellee frankly admit that they are 
utterly unable to follow the reasoning of counsel 
lor appellant in respect of that assignment, but, as¬ 
suming for the purposes of argument, without' ad¬ 
mitting, that the judgment included a greater amount 
ot interest than should have been allowed, that fact 




would afford no ground for reversal. At the most it 
should be dealt with, as is so well said in the case of 
Manogne vs. Kearney , 19 Appeals, D. C., page 448. 

Finally, we submit that this is but a common situa- 
tion where the well settled maxim applies that where, 
by the negligence of one person, another person is 
enabled to commit a fraud, he whose negligence occa¬ 
sions the injury must bear the loss. 

For these reasons the appellee respectfully submits 
the judgment below was right and should be affirmed. 

Respectfully submitted, 

S. McComas Hawken, 

Geo. F. Havell, 

John Ridout, 

For Appellee. 




